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EDITOR'S NOTE

Written by Jennifer L. Harder
Editor-in-Chief

Environmental Law News is pleased to publish the following articles in
our spring issue:

e Keith Solar and Lauren Presser mark the 50th anniversary
of the Marine Mammal Protection Act with a review of its
accomplishments, and a look ahead to the future of marine
protection under the Act

o AlecTyraexplores the legal landscape relevant to liability for
PFAS contamination and the key question of insurance

e JanaZimmer examines enforcement policies and procedures
at the California Coastal Commission and proposes a slate
of reforms

e Aaron Ferguson assesses the capacity for the National Environmental Policy Act to
accommodate critical forest management projects

e Beth Kent describes the importance of joint development of urban parks and affordable
housing, previewing a policy paper slated for publication by UCLA

o  Gary Lucks provides his annual insightful review of recently enacted California
environmental legislation

To foster a robust dialogue, Environmental Law News does not limit or seek to shape the views

of authors; we welcome articles from all perspectives. To facilitate that dialogue, we have
previously invited authors to submit articles articulating a different perspective on any of the
issues addressed in our publications. In this issue, two new authors have accepted that invitation
and provided responses to the article written by Phillip Williams in the Fall 2021 issue of
Environmental Law News, addressing water rights and due process:

e Raquella Thaman assesses water rights, dignity, and personhood
e Sarah Spinuzzi offers a different view of the nature of property rights in water

Environmental Law News again extends an invitation for article submissions, whether you are a

new or seasoned author. Feel free to pitch an idea for an article that you would like to write, or
offer aresponse to a prior article. We want to hear from our readers! Please contact Editor-in-
Chief Jennifer Harder at jharder@pacific.edu with proposals for articles or questions.

Articles published in Environmental Law News are not intended to represent the views of

the California Lawyers Association or its sections, or any of their members, staff, volunteers, or
editorial team.
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PFAS REGULATION: INSURING AGAINST
FUTURE ENVIRONMENTAL LIABILITY

Written by Alec D. Tyrat

INTRODUCTION

Per-and Poly Fluoroalkyl Substances (PFAS)
are the emerging environmental issue of the
twenty-first century. PFAS are a broad class of
synthetic compounds that exhibit persistent
environmental presence. Exposure to these
compounds lead to a host of adverse health
effects, including endocrine disruption and
cancer. In particular, the PFAS chemical
compounds, Perfluorooctyl Sulfonate (PFOS)
and Perfluorooctanoic Acid (PFOA), initially
were ubiquitous in a variety of consumer
products. However, major manufacturers
phased out both PFOS and PFOA in the
United States during the last two decades due
to an increasing number of laboratory health
assessments demonstrating their toxicity.?
New PFAS compounds were developed
toreplace PFOS and PFOA. The PFAS
compounds that came to replace PFOS and
PFOA are now under similar scrutiny after
studies have determined that they present
similar health risks.® The result of decades of
use is a proliferation of PFAS contamination in
the environment.*

The proliferation of environmental
contamination has spurred governmental
action to regulate PFAS under the major
environmental statutes.> PFAS Regulation
under these statutes—like the Comprehensive
Environmental Response, Compensation,
and Liability Act (CERCLA), the Resource
Conservation and Recovery Act (RCRA),
the Clean Water Act (CWA), and the Clean
Air Act (CAA)-present new and significant
liability to a wide range of industries. PFAS
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are ubiquitous in manufacturing, agribusiness,
and construction. PFAS contamination also
affects landowners, disposal sites, and water
utilities who will ultimately need to address
remediation efforts for soil and drinking
water contamination.

PFAS regulationis also predicted to

bring an increase in litigation for affected
industries.¢ However, the industry most
likely to be affected by increased PFAS
regulation and litigation will be insurance.
The groups facing increased liability likely
have at least one policy that covers liability
for some environmental contamination.
Ultimately the PFAS problem involves
three levels of complexity: scientific issues
related to health studies, overlapping

legal liability from multiple environmental
statutes, and competing and overlapping
insurance coverages.

THE PFAS PROBLEM

PFAS are a class of synthetic chemical
compounds that have widespread industrial
use based on their ability to waterproof,
greaseproof, and create non-stick surfaces.”
Characteristics of these chemical compounds
are an alkyl chain,® which is a chain of carbon
atoms connected via a single covalent bond’
with at least one carbon atom that is fully
fluorinated, which means it is covalently
bonded with fluorine atoms rather than
hydrogen atoms (as is typical in less complex
hydrocarbon compounds).® Understanding
the basic chemical structure of the PFAS class
helps illustrate the myriad of compounds that



make up the class. It is not hard to imagine a multitude of
compounds of various lengths of alkyl chains or degrees of
fluorination. In addition, numerous other functional groups
can be present in the compounds, further increasing the
potential combinations of PFAS chemical compounds.'* Such
variability in a single class of chemical compounds, tied
together by their common characteristics, allows for
application in an equally broad class of industrial and
consumer products. PFAS compounds’ unique qualities
meant PFAS was a mainstay component in many well-known
consumer products.’?

While PFAS, in particular PFOS and PFOA, have been
ubiquitous in consumer and industrial uses for decades,
recent health studies have demonstrated their potential
for adverse health effects.’® In addition, PFAS compounds
designed to replace PFOS and PFOA after the 2006
voluntary phase out program, like GenX and PFBS, have
also demonstrated similar adverse health effects as the
original constituents.'* The chemical properties that make
PFAS a useful consumer product (resistance to water, oil,
and fire) make the chemicals equally as hard to biodegrade
once released into the environment.*> As a result, the PFAS
compounds linger in the environment and bioaccumulate in
organisms, including humans.t¢

Based on the environmental persistence and large-scale
use and production of PFAS in the United States, most
Americans have detectable levels of PFAS in their blood.'” As
an example, the average blood concentrations of PFOA

is near 4 nanograms/ml.*® PFOS is also detectable in the
blood samples of nearly every American adult likely due to
exposure from drinking water.!” Because the compounds
exhibit both lipophobic and hydrophobic properties, they
are not absorbed into fatty tissues or cleared through the
renal system.?° Instead, PFOA, PFOS, and related PFAS
compounds bind with the proteins in the blood and are
stored mainly in several organs and bones.?* As a result,
PFOS and PFOA exhibit a half-life of between 1-3 years in
the human system.??

Laboratory risk assessments demonstrate that increased
accumulation and chorionic exposure to PFAS can cause

a host of negative health effects in humans and other
organisms.?® In animal studies, PFOS and PFOA exposures
are linked to enlarged livers, reduced body weight, and

signs of endocrine disruption.?* Disruption of the endocrine
system results in an impaired thyroid, which correlates with
animal assessments showing hypothyroidism associated with
increased exposure to PFAS chemicals.?

HISTORIC PFAS REGULATION

PFAS pollution and the negative health effects associated
with long term exposure have been scrutinized heavily

over the last two decades. While the federal and state
governments have been monitoring the growing PFAS
pollution problem, it was only recently—within the past three
years—where there have been significant steps towards
regulating PFAS under the major environmental statutes.?®

In 2006, the U.S. Environmental Protection Agency (EPA)
created the PFOA Stewardship program. The Stewardship
program aimed to have the eight leading manufacturers of
PFOA to agree to two reduction goals: (1) reducing PFOA
or other PFAS that broke down to PFOA by ninety-five
percent by 2010, using 2000 emission levels as a baseline;?”
and (2) total elimination of PFOA emissions by 2015.26 The
2010/2015 Stewardship program was a success. All eight
companies agreed to?* and met emission reductions by
the specified dates.*° However, given that the Stewardship
program was voluntary, other companies were still free to
keep using PFOA or PFOA derivative-containing products,
and importing them into the United States.3!

The EPA started examining PFAS in public drinking water
supplies in 2012 under the Unregulated Contaminant
Monitoring Rule (UCMR) to determine if a maximum
contaminant level (MCL) should be issued. However, the
EPA to date has not yet promulgated a Safe Drinking Water
Act (SDWA) regulation for PFAS.32It, instead, issued a
non-binding health advisory for PFOS and PFOA with a
recommended MCL of seventy parts per trillion in 2016.33
The EPA admits that the health advisory offers only marginal
protection from PFAS contamination and only serves as
informal guidance for state and local officials.®* In addition,
the EPA has not addressed other PFAS chemicals with either
a formal regulation or nonbinding health advisory.®>

In 2019, the EPA created its comprehensive PFAS action
plan—its first major PFAS regulatory effort since the
Stewardship program. The action plan sets out short- and
long-term goals with a focus on setting an enforceable
drinking water standard?¢ and strengthening cleanup efforts
by potentially listing PFAS as hazardous substances under
CERCLA.?” As a part of implementing the PFAS action
plan, the EPA published its preliminary determination to
regulate PFOS and PFOA in drinking water systems in
early 2020.%8 In addition, the EPA passed a significant new
use rule under Toxic Substance Control Act (TSCA), which
restricted new manufacturing, use, and importation of
PFAS compounds. This renewed focus on PFAS includes
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closing importation of products containing PFAS chemicals
into the United States and extending the phase out of the
PFAS-containing products originally set in the 2010/2015
Stewardship program.®’

In early 2020, the House passed the PFAS Action Act which
would, in part, require the Administrator of the EPA to
create drinking water standards and list PFOS and PFOA as
hazardous substances under CERCLA.*° The Senate passed a
competing piece of legislation, the PFAS Release Disclosure
and Protection Act of 2019, with less stringent measures
addressing PFAS contamination.*

Absent comprehensive federal regulations, several states
have moved ahead with creating their own enforceable
drinking water standards.*? The states that have adopted
rules about acceptable MCL standards have come to no
general consensus on the topic.* For example, California
has adopted more restrictive standards than the federal
health advisory by imposing a notification level for PFOS and
PFOA at 5.1 and 6.5 parts per trillion and a response level at
10 and 40 parts per trillion.** Changes in the executive and
legislative branches of the government spurred accelerated
efforts in addressing PFAS pollution. In addition, California
has passed a sweeping ban on PFAS in cookware and food
packaging.* States, like California, will continue to pursue
PFAS regulation with or without more comprehensive
national standards. In addition, changes in political
leadership have accelerated federal regulatory efforts.

PRESENT REGULATORY EFFORTS

The current administration and Congress have taken more
aggressive steps to provide comprehensive PFAS regulation.
President Biden made it a campaign mission to invest more
in “green” policies and reverse the previous administration’s
effort to roll back environmental regulations. President
Biden’'s comprehensive environmental policy included
promises to address PFAS contamination issues, and early
signs from his administration point to acceleration on

PFAS regulation.

In early 2021, the Biden administration revoked the
previous administration’s finding and determination on

one PFAS chemical compound for “political interference.”¢
Furthermore, the Biden EPA reissued a determination to
regulate two of the more well-studied PFAS chemicals,
PFOA and PFQOS, under the SDWA.#’ These early actions
from the current administration, along with newly proposed

16 | VOLUME 31, NUMBER 1, ENVIRONMENTAL LAW NEWS

legislation and EPA regulations indicate more expansive
PFAS regulations are imminent.

PFAS LEGISLATION

Congress has introduced dozens of different PFAS-

related legislation. As discussed above, the House of
Representatives passed the PFAS Action Act of 2019.

The 2019 Act was a comprehensive piece of legislation

that would have regulated PFAS under most of the major
environmental statutes. Ultimately, Congress did not enact
that piece of legislation. The House introduced and passed
the substantially similar PFAS Action Act of 2021.#8 The
major difference between the two acts is that Congress

was willing to include steps to regulate PFAS in the National
Defense Authorization Act of 2020 (NDAA). Often
considered a “must pass” piece of legislation, PFAS regulation
under the NDAA could indicate Congress’ willingness to pass
amore robust standalone PFAS legislation.*

If enacted, the PFAS Action Act of 2021 (Act of 2021)

would impose new regulation-and liability-under existing
environmental laws related to hazardous waste, solid waste,
clean water, and clean air (as of this writing, the PFAS Action
Act of 2021 had passed the House but had not made it out of
committee in the Senate - ed.).

The 2021 Act requires the EPA to regulate PFAS as both
hazardous and solid wastes. For hazardous waste regulation,
the 2021 Act would require the EPA to designate PFOA and
PFOS as “hazardous substances” under Section 102(a) of
CERCLA. The EPA would be required to designate PFOA
and PFOS within one year of the 2021 Act’s enactment
date. In addition, the EPA would be required to consider and
list within five years of the 2021 Act’s enactment date. For
solid waste disposal, the 2021 Act would require the EPA to
set new regulations to limit air emissions from incinerated
products that contain PFAS compounds.*°

The 2021 Act would also require the EPA to adopt drinking
water regulations under the SDWA. The 2021 Act would
require the EPA to set a national primary drinking water
regulation under Section 1412(b) of the SDWA within two
years. At a minimum the regulation would include standards
for PFOA and PFOS. The 2021 Act also includes steps for the
EPA to create a framework for drinking water standards for
other PFAS compounds. The EPA would also be required to
set water quality standards for PFAS under Section 304(a)(1)
of the Clean Water Act (CWA). Also under the CWA, the EPA
would be required to establish effluent limitation guidelines



for discharges for priority industry categories. Priority
categories include plastics, synthetic fibers, textiles, paints,
finishes, paper, paper board, and electronics.*! The list of
priority categories underscores the use of PFAS in some of
the most basic consumer and industrial consumables.

Lastly, the 2021 Act would require the EPA to create air
quality regulations for PFAS emissions. The EPA would be
required to list PFOA and PFOS as hazardous air pollutants
under the Clean Air Act within 180 days of the 2021 Act’s
enactment. In addition, the EPA would be required to
regulate other PFAS compounds under the Clean Air Act
within five years. Other provisions of the 2021 Act provide
grants for further testing and create a labeling requirement
for PFAS-free products.

The 2021 Act sets out ambitious and comprehensive PFAS
regulation. However, ultimately, the fate of the 2021 Act is
unknown as the legislation moves into the upper chamber
of Congress.>?

EPA RULEMAKING

With or without PFAS legislation from Congress, the current
administration is moving forward on regulations for PFOA
and PFOS. The EPA has determined to set drinking water
regulations for PFOA and PFOS.>® In addition, the EPA has
proposed rules regulating PFOA and PFOS under CERCLA
and RCRA.>*

In February 2021, the EPA reissued its determination on
PFOA and PFOS®> while reproposing the Fifth Unregulated
Contaminant Monitoring Rule (UCMR 5) to collect new data
on PFAS in drinking water.>¢ With these two actions, the
EPA stated that it would move forward with implementing a
drinking water standard.

On January 10, 2022, the EPA submitted a proposal to
the White House Office of Management and Budget that
will designate PFOA and PFOS as “Superfund hazardous
substances.”?” EPA intends to open to the proposed rule
for public comments in spring 2022.°8 If the Office of
Management and Budget does not object to the EPA’s
proposal within 90 days, the proposal will be subject to
public comment and will likely become a final rule in 2023.

The EPA also announced two separate rules to address PFAS
contamination under RCRA. First, the EPA will propose
adding PFOA and PFOS as well perfluorobutane sulfonic
acid (PFBS), and GenX to the RCRA Hazardous Constituents.

The second regulation will clarify EPA rules that RCRA
corrective action can require investigation and cleanup for
hazardous wastes.*’

For the last two decades, the government has taken slow
and discrete measures to address PFAS pollution. The recent
proposed legislation and rulemaking efforts underscore the
federal government’s effort to accelerate PFAS regulation.
The regulations are expansive in their scope in addressing
PFAS pollution. However, expansive regulation subjects the
regulated community to new and expansive liability.

FUTURE LIABILITY

New PFAS regulation creates liability under the major
environmental statutes. As discussed, the EPA is currently
working on rulemaking efforts to regulate PFAS under
CERCLA, RCRA, and the Safe Drinking Water Act. If the
Senate passes the PFAS Action Act of 2021 there will

be additional liability under the CWA, CAA, and TSCA.
However, there is no guarantee that the Senate will be able
to agree on a comprehensive PFAS bill. In addition, the EPA
has not announced a proposed drinking water standard
under the SDWA. As such, the most immediate liability
facing the regulated community will be under CERCLA and
RCRA for certain PFAS compounds.

CERCLA

CERCLA imposes a strict liability standard for environmental
remediation costs for “hazardous substances.”° By
imposing this standard, CERCLA achieves its broad policy
goal: holding parties responsible for past environmental
contamination.®* To be held liable under CERCLA, a party
must fit the criteria of being a Potentially Responsible

Party (PRP). CERCLA § 107(a) lists four broad categories of
persons as PRPs. These are: Current Owners/Operator, Past
Owner/Operator, Arrangers and Transporters. These broad
categories can be summarized as: (a) the present owner of a
facility from which there has been a release of a hazardous
substance; (b) the present operator of a facility; (c) the
owner of the facility at the time of disposal or release; (d)
the operator of the facility at the time of disposal or release;
(e) anyone who arranges for the disposal or treatment of
hazardous substances or who arranges with a transporter
for disposal of hazardous substances; (f) any transporter

of hazardous substances; and (g) an owner of a facility with
knowledge of a spill or release of hazardous substances
who sells or transfers without disclosing.é? In addition to
imposing strict liability, CERCLA liability is retroactive, and
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joint and several. This means that CERCLA liability is nearly
impossible to avoid once it attaches to a PRP.

PFAS presents a unique situation for CERCLA liability. PFAS
pollution has been ongoing for decades. With PFAS used
in a wide range of products, PFAS pollution is equally as
widespread. In addition, PFAS compounds are resistant to
environmental degradation. Therefore, PFAS pollution has
been accumulating uninterrupted for a sustained period
of time. This creates issues for CERCLA sites that have
existing PFAS pollution. First, Superfund sites subject to
ongoing remediation and/or litigation now have a new

set of PRPs added into the mix. Second, PFAS pollution
could also re-open closed Superfund sites to address new
remediation measures. Lastly, PFAS pollution could create
new Superfund sites separate from existing sites.

RCRA

RCRA imposes cradle-to-grave liability for waste that
presents “imminent and substantial” endangerment.®® While
CERCLA imposes liability on past environmental pollution
and cleanup, RCRA imposes a proactive obligation to manage
the generation, transportation, treatment, storage, and
disposal of hazardous and solid waste. RCRA also imposes
recordkeeping, reporting, labeling, exporting, and container
requirements for generators, transporters, and treatment,
storage, and disposal facilities (TSDFs).** In addition, the

EPA canissue corrective actions under RCRA for active

and potentially inactive sites for mishandling hazardous

and solid waste. Parties that knowingly contributed to the
generation or mishandling of hazardous waste are, therefore,
subject to liability. RCRA corrective actions require cleanup
of present or future releases from facilities that pose an
imminent threat.5®

RCRA regulation of PFAS will impose liability on the current
management of PFAS-containing products. With the
widespread use of PFAS in products, waste management will
be difficult. Products ranging from construction material,
fertilizers, and food packaging would all be subject to RCRA
management. Even with the phase out of PFOA and PFOS,
disposal sites would now have the added responsibility

of managing decades of waste buildup. After years of not
managing PFAS waste, active facilities will be subject to
corrective actions, or potentially Superfund cleanup.

CERCLA and RCRA are complementary laws that impose
liability on past, present, and future management and
remediation of hazardous wastes.®® However, there is
significant overlap between the two statutes.” At many sites
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the same contamination may constitute both releases of
“hazardous substances” under CERCLA and “solid wastes”
presenting an imminent and substantial endangerment
under RCRA. Therefore, claims could fall under either
CERCLA or RCRA.

The EPA has issued guidance on when to use CERCLA and
when to use a RCRA corrective action.®® CERCLA imposes
more stringent penalties for violations of orders and contains
an express bar against pre-enforcement review. Therefore,
regulators will generally consider CERCLA liability first to
impose harsher penalties. The guidance emphasizes that
regulators should consider using RCRA corrective actions
instead of CERCLA where the pollutants are statutory “solid
wastes” under RCRA but are outside of CERCLA’s definition
of “hazardous substances.”? With the EPA aiming to list
PFOA and PFOS as hazardous substances—along with the
extensive past environmental pollution—regulators will likely
place liability for past PFAS pollution under CERCLA. RCRA
liability will likely be imposed for the improper current and
future management of PFAS waste.

LIABILITY UNDER OTHER STATUTES

CERCLA and RCRA are the statutes at the forefront of
PFAS regulation. Additional liability will be imposed by
regulations under the SDWA, CWA, CAA, and TSCA.
However, the EPA has not started rulemaking efforts
under these statutes like it has under CERCLA and RCRA.
Potential exposure for environmental pollution will
increase as the EPA takes further steps to regulate PFAS
under the other major environmental statutes. If and when
the regulated community faces environmental liability for
PFAS pollution, insurance will be used to cover litigation
and remediation costs.

ENVIRONMENTAL INSURANCE

Insurance will play a significant role in environmental
remediation for PFAS for several reasons. First, RCRA
requires some form of financial assurance in the event of a
corrective action. This financial assurance can come in the
form of bond, surety, or insurance.”® Second, the industries
that will be affected by PFAS regulation already have
extensive coverage policies. Third, PFAS contamination
spans decades and may implicate multiple, different policies
for each affected insured. The complexities of coverage
issues present an additional challenge in PFAS litigation over
liability under multiple environmental statutes.



Many insured may first turn to their commercial general
liability policies (CGL) to offset some of the costs of PFAS
regulation and litigation. However, most CGL policies

will not offer protection for environmental harms due to

the absolute pollution exclusion found in most, if not all,
CGL policies.”* The standard absolute pollution exclusion
excludes coverage for personal injury and property

damage “arising out of the actual, alleged or threatened
discharge, dispersal, seepage, migration, release, or escape
of pollutants.””? The absolute pollution exclusion was first
adopted in 1986 and replaced as the “sudden and accidental”
policy exclusion common in policies written in the 1970’s
and early 1980’s.”2 While the exact extent of the absolute
pollution exclusion has been extensively litigated, many
courts disagree about the proper interpretation. What is
clear is that the absolute pollution exclusion provides a
broader exception to coverage for claims than older policies.

As stated, CGL policies in the 1970’s and early 1980’s
provided a qualified pollution exclusion for “sudden and
accidental” pollution events. The sudden and accidental
pollution exclusion was interpreted by courts to not exclude
gradual and unintentional releases of pollution. This qualified
pollution exclusion was first developed in response to

the proliferation of environmental statutes in the early
1970’s.7* These new environmental laws imposed liability

for environmental harms that did not exist in the decades
prior. CGL policies before the 1970’s therefore did not have a
reason to have a pollution exclusion.

These three timeframes are important for determining
coverage issues. CGL policies are "occurrence-based".”>

This means that an insurance policy in effect during the
occurrence of the loss (i.e., pollution event) will provide
coverage. This means that very early CGL policies or “sudden
and accidental” CGL policies could provide coverage for
PFAS pollution that occurred in the policy period. Because
PFAS pollution spans decades, it is conceivable that three
different forms of CGL policies could be in effect.

The complexity of the different CGL coverages and

general exclusions could leave the regulated community
underinsured for PFAS. The problem of entities being
underinsured has led to the creation of a new insurance
market for pollution legal liability (PLL) policies. Insurance
carriers began offering PLL plans in the 1990’s to fill the gap
in environmental risk and CGL coverage. Unlike CGLs, PLLs
are specially designed to provide coverage for pollution-
related events.”® Coverage issues will play a significant

role in PFAS cleanup, regulation, and litigation. In addition,

different insurance policies will create related litigation over
coverage issues.

CONCLUSION

PFAS is the emerging environmental pollution problem of
the twenty-first century. The federal government has spent
the last two decades considering how to address the PFAS
problem, from the Stewardship program to the PFAS Action
Act of 2021. Now, the EPA is planning to take the first step
by regulating certain PFAS compounds under CERCLA

and RCRA. Designating PFOA and PFOS as hazardous
substances under CERCLA imposes new liability for a wide
range of industries. This liability will likely only be the first
in a rapidly developing effort to provide comprehensive
regulation for PFAS pollution. This new and expanding legal
exposure affects the insurance industry the most, as the
regulated community will seek to tender PFAS pollution
claims under a number of different coverage policies.
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